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State sovereignty is usually understood as the State’s monopoly of 

authority over a particular territory, demarcated by reasonably established 
geographic borders. Today, it is becoming evident that even as national 
territories remain bounded by traditional geographic borderlines, 
globalization is causing novel types of “borderings” to multiply; these 
borderings range from regimes protecting firms’ trading rights (even when 
incompatible with domestic law in signatory countries) to emerging forms 
of protections for threatened species whose habitats comprise more than 
one country. These novel borderings cut across traditional borders and 
become evident both globally and inside national territory. Sovereignty 
remains a systemic property; that is to say, the interstate and supra-
national systems remain dependent on the presence and recognition of the 
mutually exclusive authority of national States over their territories, even 
when International Monetary Fund (IMF) conditionality, World Trade 
Organization (WTO) law, or the jurisdiction of the International Criminal 
Court (ICC) have chipped away at that exclusivity. The institutional space 
for sovereignty now includes specific functions and authorities of these 
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global institutions. This, in turn, chips away at the State’s capacity to 
legitimate—through the legislature, the courts, and executive decree, or by 
signing on to international treaties. Although weak, these diverse emergent 
regimes cut into the foundational proposition of the exclusive authority of 
the State over its territory.1 The politics of sovereignty now include claims 
for sovereignty on the part of indigenous people, today recognized by at 
least some States (notably Canada), as well as claims by global regulators 
seeking to override particular aspects of state sovereignty, notably through 
WTO law and IMF conditionality in the 1980s and 1990s. The outcomes 
are more complex than notions of mutually exclusive territorial authority 
can capture.  

These shifts in the condition of state sovereignty raise a question re-
garding the status of State-centered border regimes, as several of the 
Essays in this Symposium Issue demonstrate. To this, I add that traditional 
borders now coexist with a variety of other bordering dynamics and capa-
bilities. Elsewhere I have hypothesized that the increased deregulation of 
particular components of traditional borders (such as border components 
governing the flow of capital, information, services, trade) has induced the 
development of such new types of borderings.2 Among such borderings, I 
include the specialized cross-border regimes developed to protect the 
rights and guarantees of contracts of firms across countries; particular pro-
tections of certain types of commodities in global trading regimes—for 
example, strengthening national subsidies for specific commodities as a 
larger number of producing countries become capable of trading globally; 
manufacturing standards for outsourced products and international ac-
counting and financial reporting, both of which exclude older national 
standards of most countries; portable rights granted to transnational pro-
fessionals and managers under the WTO; and formation of multiple highly 
specialized financial and other markets that are now closed to the public—
that is, not stock markets.  

I do not see the rise of these novel borderings as necessarily indicating 
that States are losing a putative battle against global forces. Insofar as the 
State historically has had the capability to encase its territory through ad-
ministrative and legal instruments, it also has had the capability to change 
that encasement, for instance, by deregulating and opening its borders to 
                                                                                                                      
 1. I would add here the new constitutions developed and implemented in the 1990s in 
Latin America after the military dictatorships, in post-Apartheid South Africa, and in post-
Communist Eastern and Central Europe. I am thinking particularly about a clause that they 
contain providing that the sovereign cannot presume to be the exclusive representative of its 
people in international fora. Behind this lie, above all, indigenous peoples and their claims to 
an alternative sovereignty and the Apartheid-era struggle by the African National Congress 
and its claim that the South African State was not its representative.  
 2. Saskia Sassen, Territory, Authority, Rights: From Medieval to Global 
Assemblages 222–76 (2d ed. 2008) [hereinafter Sassen, Territory]. 
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foreign firms and investment, committing to laws governing the WTO and 
the international human rights regime, participating in international bank-
ing and finance systems, and so on. But, I will argue, this capability of the 
State to make critical components of its traditional borders needs to be 
historicized: today this capability is being developed and used for micro 
yet strategic shifts in the conception of national territory and national state 
authority that marked much of the formation of the modern State. That 
older conception has ruled for so long that it has become akin to a state of 
nature—a sine qua non of the existence itself of the nation-state. One as-
pect of the current foundational, though not totalizing, change is the 
emergence of this variety of borderings insofar as they have the effect of 
denationalizing that which was once constructed as national. Critical to 
my argument is that the State plays an active role in this denationalizing, 
but this only becomes evident when we disaggregate “the” State and ex-
amine the work of particular parts of the State: particular agencies, 
particular court decisions, particular executive orders. It also means that 
this denationalizing can coexist with traditional borders and with the on-
going role of the State in new global regimes.  

A critical implication of this conceptualization is that we need to prob-
lematize the proposition that national borders encase the “national” and 
that, hence, deregulating traditional borders entails a substantive shift to a 
“borderless world.” The new specialized borderings that I describe are the 
borders of our current age: they cut across traditional borders but do not 
necessarily reduce the incidence of borders, even though they change the 
character and logics of bordering. This also extends to a range of condi-
tions that have been introduced in the sphere of law as a result of our 
greater recognition of ecological vulnerabilities: for instance, when we 
recognize the natural habitat of a threatened species, we are also recogniz-
ing types of borderings that cut across traditional borders. It also points to 
the fact that the “global” can no longer be confined to that which is explic-
itly global in scale. Rather, global now includes practices and institutions 
that scale at subnational levels, that is, function in realms that have tradi-
tionally been confined to local levels in hierarchical national systems. 
Globally scaled processes often comprise multi-scalar practices and organ-
izational forms. For instance, global capital markets are constituted both 
through globally-spanning electronic networks and through locally em-
bedded conditions, such as financial centers and all they entail, from 
infrastructure to informal systems of (partial and specialized) “trust,” an 
aspect I develop in Territory, Authority, Rights.3 Finally, this type of 
conceptualization points to the possible formation of novel types of  

                                                                                                                      
 3. Id. at 350–64. 
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borderings through the encounter of the global and the national inside na-
tional territory. 

Through my research and writings, I develop and apply a novel con-
struction of the notion of “assemblages” to describe those types of 
emergent formations that involve the mixing of subnational and global 
domains to address matters usually confined to the global.4 It is one way of 
detecting the shifting meaning of what we might think of as national insti-
tutional space; allowing for the possibility that the global and/or the 
denationalized are now endogenous to the national carries implications for 
the meaning of the traditional border. As a category, the concept of assem-
blage allows me to bring together, into a larger organizing logic, 
components of what have historically been formalized as mutually exclu-
sive domains. I have been especially interested in instances marked by 
contingency rather than lineal and determinative causalities. That is the 
conceptual advantage of the category of assemblages as compared to sys-
tems, a concept denoting formalization and closure. A second feature that I 
have explored in my research is the changing valence of a capability when 
it switches organizing logics in periods of foundational, if partial, trans-
formation. For instance, where the rule of law historically was used to 
apply protectionism deemed critical to the formation of nation States, to-
day that same capability is critical to the formation of a global corporate 
economy predicated on opening traditional borders.  

A core argument of this Essay is that the capability to make borderings 
has itself switched organizing logics: from institutionalizing the perimeter 
of a territory to multiplying transversal borderings cutting across that pe-
rimeter. This switch is partly linked to the types of scalar shifts in the 
operational space of a growing number of systems. To the more economic 
systems already mentioned above, let me add such diverse instances as the 
policing of the illegal drug trade, the war on terror, the judicial and politi-
cal struggle to protect human rights, and the environmental effort to 
reorganize transnational economic sectors, including the fisheries exam-
ined in this Symposium. Each of these systems functions today as a 
globally scaled assemblage that includes subnational, national, and supra-
national components, ranging from varied laws to operational 
geographies. 

A central concern of this Essay is the recognition that these globally 
scaled assemblages include subnational processes and dynamics. This is 
partly a tactical concern, since much of the globalization literature has 
explicitly or implicitly posited the relationship between the national and 
the global as binary and often marked by zero-sum logic. I argue that this 

                                                                                                                      
 4. For a discussion of this concept of assemblages and my particular use of it, see id. 
at 1–23. 
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is a flawed representation and instead present that relationship as a spec-
trum, with zero-sum logic at one end and a subnational constitution of the 
global at the other.  

This reading of the current period has political, theoretical, and meth-
odological consequences. Inclusion of subnational conditions in this 
conception destabilizes older hierarchies of scale and conceptions of 
nested scalings. One intriguing question is what this destabilization means 
for law, including both the scholarly study of the law and the actual use of 
subnational laws in matters that are global. Symposium panelist Hari 
Osofsky’s law-and-geography approach touched upon this idea, particu-
larly when she discussed the approach that local actors take to address 
expressly global problems. In Symposium discussions, the Michigan 
Journal of International Law’s Matthew Becker also pointed out that, in a 
network theory approach, this also resonates with a legal focus on collec-
tive good problems—a point raised by Eric Bilsky’s presentation of the 
challenges of fisheries management.5 In yet a third example, the imple-
mentation of WTO law and human rights law in a country can also be seen 
as constituting an assemblage of very particular local, national, and supra-
national/international elements. 

In each of these illustrations, the proposition about a bordered exclu-
sive territory as a parameter for authority and rights has entered a new 
phase. While the exclusive territorial authority of the State remains preva-
lent, the constitutive regimes of this authority are today less absolute than 
once intended to be. But it might be too hasty to assume that the critical 
site for making and registering that change is the traditional border. In Part 
I of this Essay, I will examine the main lines of the debate about the State 
and the question of borders and exclusive territorial authority. Next, in Part 
II, I will examine the subnational constitution of global processes to get at 
the question that concerns me here, namely, the partial unbundling of tra-
ditional national territorial borders and the formation of new bordering 
capabilities, both subnational and transnational. Finally, in Part III, I will 
discuss borders and new bordering capabilities and the kinds of theoretical 
and research issues that they bring to the scholarly agenda. 

I. National Territories and Global Processes 

Through the consideration of borders, we can gain interesting insights 
into the changing scope of national territory during an era of globalization 

                                                                                                                      
 5. Email from Matthew Becker, Executive Articles Editor, Michigan Journal of Inter-
national Law, to Saskia Sassen, Robert S. Lynd Professor of Sociology and Member, The 
Committee on Global Thought, Columbia University (Mar. 5, 2009, 10:17:44 PM EST) (on 
file with author). 



SASSEN FTP3 B.DOC 6/29/2009 9:24 AM 

572 Michigan Journal of International Law [Vol. 30:567 

 

and digitization. Traditional geographic borders are among the critical 
national institutions that global and digital capabilities can unsettle and 
even neutralize.6 There is much disagreement among scholars about the 
impact of the rise of these global and digital capabilities on state territorial 
jurisdictions, with some seeing much and others little real change.7 But 
both sides of the debate share one often implicit assumption: that of the 
territorial exclusivity of the nation State, an assumption that makes the 
border a line dividing the national and the global into two mutually 
exclusive domains.  

Nevertheless, changes underway are shifting the meaning of borders, 
even while actual geographic lines demarcating territories remain mostly 
unaltered. Perhaps more importantly, these changes expose the multiple 
ways in which the geographic border (and its outposts, notably interna-
tional airports and consular offices) can be articulated by enormously 
diverse institutions and norms, ranging from institutions that neutralize the 
border (for example, free-trade treaties) to those that weaponize it (for ex-
ample, deployment of more than the customary armed guards and 
armaments). The heightened legibility of the diverse meanings of the geo-
graphic border (and its outposts) feeds into its unstable meaning. And, 
while this unstable meaning has long been evident sociologically, it is now 
also legible legally. At its most extreme, it shows bordering to be a prac-
tice and capability that can be uncoupled from traditional border 
geographies.8 Finally, current changes also illuminate the extent to which 
state capture has shaped the historiography and geography describing and 

                                                                                                                      
 6. For example, digitized information transfers do not go through the channels of 
geographic borders, as do trucks. They can be inter- or intra-firm transfers, inter-agency trans-
fers, crossborder scientific networks, and so on. In a very different way, electronic payments 
systems similarly cross borders, and their rapid growth created a bit of a problem early on for 
central banks trying to measure national money supplies.  
 7. For a discussion of the broad consequences on law and regulation caused by the 
digitization of a growing range of domains, see Chrisanthi Avgerou et al., Oxford 
Handbook on Information and Communication Technologies (2007); Yochai 
Benkler, The Wealth of Networks: How Social Production Transforms Markets 
and Freedom (2006); Dorothy E. Denning, Information Warfare and Security 
(1999); Jack Goldsmith & Tim Wu, Who Controls the Internet?: Illusions of a Bor-
derless World (2006); Terhi Rantanen, The Media and Globalization (2005); Robert 
Latham & Saskia Sassen, Digital Formations: Constructing an Object of Study, in Digital 
Formations: IT and New Architectures in the Global Realm 1 (Robert Latham & 
Saskia Sassen eds., 2005). 
 8. Before advancing further, I should emphasize that I focus particularly on the na-
tional borders of States, and their demarcation of a State’s exclusive territorial authority. This 
particular type of demarcation must be distinguished from many other historic, institutional-
ized divisions of diverse domains, such as the separation of organized religion and the State in 
liberal democracies, or, at a more specialized level, the separation of banking from insurance. 
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interpreting the geopolitics of the last two centuries, an issue that has  
received considerable attention in the last few years.9 

The central argument of this Essay is that we are now seeing the in-
cipient formation of new bordering capabilities and of new state practices 
regarding territory. These entail the partial denationalizing of what histori-
cally has been constructed as national, a process that unsettles the meaning 
of geographic borders. Critical to this argument is the proposition that 
global processes also take place at subnational levels, thereby disrupting 
the notion of mutual exclusivity between the national and the global. 
Much academic attention has been paid to the loss of state functions to 
supranational, global, and private entities.10 Much less attention has been 
paid to the thesis that state territorial authority is being affected by the pro-
liferation of subnational scalings of global processes and institutions. 
When we conceive of globalization as enacted at subnational scales and 
institutional domains, we can posit the proliferation of borderings within 
national territories. Thus, my thesis is that economic globalization is a po-
litico-economic system partly located inside national States, and that, as a 
result, we see: (a) the partial, often highly specialized (and hence obscure) 
denationalizing of specific components of state work, the economy, soci-
ety, and the polity, and (b) that the specialized transnational regimes 
implemented to govern global processes enter national institutional space 
and geographic territory. These dynamics combined produce a variety of 
novel borderings inside national territory that often function independently 
of geographic state borders.11 Focusing on these bordering capabilities al-
lows us to see something about territory and space that is easily obscured 

                                                                                                                      
 9. This becomes evident in cases that rupture this dominant geopolitical version. For 
an elaboration of this type of case, see Sassen, Territory, supra note 2, at 277–321. For 
instance, legal scholars as diverse as Karen Knop, Susan B. Coutin, and Peter J. Spiro have 
remarked on the ambiguities in certain aspects of international law that become visible when 
the law is applied to cases involving a non-typical subject, such as women in international 
claims or immigrants in citizenship-related cases. See, e.g., Karen Knop, Diversity and 
Self-Determination in International Law (2002); Peter J. Spiro, Beyond Citizen-
ship: American Identity After Globalization (2008); Susan B. Coutin, 
Denationalization, Inclusion, and Exclusion: Negotiating the Boundaries of Belonging, 7 Ind. 
J. Global Legal Stud. 585 (2000); Karen Knop, Here and There: International Law in 
Domestic Courts, 32 N.Y.U. J. Int’l L. & Pol. 501 (2000). For a discussion of such ambigui-
ties in the social science literature, see Ulrich Beck, What Is Globalization? (Patrick 
Camiller trans., Polity Press 2000) (1997); Bob Jessop, Reflections on Globalization and its 
(Il)logic(s), in Globalisation and the Asia-Pacific: Contested Territories 19 (Kris 
Olds et al. eds., 1999); Peter J. Taylor, World Cities and Territorial States Under Conditions of 
Contemporary Globalization, 19 Pol. Geography 5 (2000). 
 10. For some of the wealth of globalization and privatization literature, see sources 
cited infra notes 13, 18. 
 11. See Saskia Sassen, Losing Control?: Sovereignty in an Age of Globaliza-
tion 1–58 (1996) [hereinafter Sassen, Losing Control?]; Sassen, Territory, supra note 2. 
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in the more prevalent analyses, which assume the mutual exclusivity of the 
national and the global. 

The rise of overlapping systems of rule, however, is not new; on the 
contrary, there have been many cases in epochs preceding the formation of 
the modern State in which a given territory was subject to multiple sys-
tems of rule. In this regard, current conditions are probably more aligned 
with those pre-modern state epochs, whereas the strengthening of exclu-
sive national state authority might be the exceptional case. In most 
developed countries, the gradual institutional tightening of the national 
State’s exclusive authority over its territory accelerated after World War I, 
when the State had the administrative and technical competences to con-
trol its borders. At the same time, so did the elaboration in the social 
sciences of categories for analysis, research techniques, and data sets cen-
tered in a national state perspective. After a century of this type of 
elaboration, we now need new theoretical and empirical tools to accom-
modate the possibility of multiple relations between territory and 
institutional encasement, rather than the singular one of national territory 
and sovereign rule. This collective task is well under way.12  

The multiple regimes that constitute the border as an institution can be 
grouped into a formalized apparatus that is part of the interstate system. 
One of these regimes has at its core the body of regulations covering inter-
national flows, including flows of commodities, capital, people, services, 
and information. Other regimes include extraterritorial jurisdiction; re-
gimes for granting citizenship, asylum, and extradition; deployment of 
militaries; and so on. No matter their nature, these multiple regimes cohere 
around (a) the State’s unilateral authority to define and enforce regulations 
in its territory and (b) the State’s obligation to respect and enforce regula-
tions stemming from bilateral agreements and international treaties. For 
diverse reasons, ranging from differences in power among States to practi-
cal constraints, these regimes were never fully effective. Today, this 
formalized apparatus is being partially unbundled by new types of inter-
state agreements, such as WTO treaties or the needs of the global capital 
market. And, it confronts an emerging, far less formalized array of border-
ings operating largely outside of the formal interstate system. Further, this 
emergent array of borderings does not necessarily entail a self-evident 
crossing of borders, and, hence, may not be immediately legible as having 
to do with borders, albeit borders other than interstate borders.  

Thus, part of my argument is that the dominance of the national 
State/territorial model has oversimplified the border concept. Borders have 
been largely reduced to geographic events and the immediate institutional 

                                                                                                                      
 12. For a conceptual and bibliographic elaboration, see Sassen, Territory, supra note 
2, at 1–73. 
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apparatus through which they are controlled, protected, and generally gov-
erned. Globalization then helps actually and heuristically to disaggregate 
“the” border and, through this disaggregation, clearly articulates its multi-
ple components. The globalization of a broad range of processes shows us 
that borders can extend deep into national territory, they are constituted 
through many more institutions than simply the nation State, and they 
have many more locations than is suggested by standard geographic repre-
sentations. Globalization also helps make legible the features and the 
conditionalities of what has been the dominant border regime associated 
with the nation State. Therefore, while still the prevalent border regime of 
our times, the nation-state border is less dominant now than it was fifteen 
years ago.  

Globalization thus engages the territory of the State, and thereby in-
evitably the question of state borders. Although a broad array of 
scholarship has engaged globalization, territory, and the State, it has not 
directly addressed the distinction between national borders and border-
ing capabilities that I seek to make here.13 This distinction is addressed 
indirectly or obliquely because the framing in the literature focuses on 
another issue: the tug-of-war between the global and the national, enti-
ties presumed to be mutually exclusive. For the purposes of this Essay, it 
is worth examining the assumptions that are made on each side of the 
debate. 

This state and globalization scholarship is prolific, growing, and, 
by now, increasingly familiar. Very briefly, we can identify two major 
strands. In the first, States remain as the key actors, so not much has 
changed: the interstate system is comprised of a community of States 
with mutually recognized territorial borders.14 In the second, although 
States remain important, other key actors also are accumulating rights 
and powers to cross those borders.15 Some scholars see these as new  

                                                                                                                      
 13. For two of the best sources on the variety of issues involved, see A. Claire Cutler et 
al., Private Authority and International Affairs, in Private Authority and International 
Affairs 3 (A. Claire Cutler et al. eds., 1999); Steven L. Schwarcz, Private Ordering, 97 Nw. 
U. L. Rev. 319 (2002). 
 14. These are issues that had emerged forcefully by the 1990s. See, e.g., Challenge 
to the Nation-State (Christian Joppke ed., 1998); Paul Hirst & Grahame Thompson, 
Globalization in Question: The International Economy and the Possibilities of 
Governance (1996); Eric Helleiner, Sovereignty, Territoriality and the Globalization of Fi-
nance, in States and Sovereignty in the Global Economy 138 (David A. Smith et al. 
eds., 1999); Louis W. Pauly, Global Finance, Political Authority, and the Problem of Legitima-
tion, in The Emergence of Private Authority and Global Governance 76 (Rodney 
Bruce Hall & Thomas J. Biersteker eds., 2002) [hereinafter Private Authority]. 
 15. For what is probably still the most comprehensive mapping of the main strands in 
the scholarship on globalization and the State, see David Held et al., Global Transfor-
mations: Politics, Economics and Culture (1999) (categorizing the two major emerging 
strands as ”hyperglobalist,” positing that national States are becoming weak and are on their 
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actors; others do not, and rather emphasize that they are old, but, at 
the same time, their powers have weakened and their roles shrunk 
with the strengthening of national States over the last one hundred 
years.16 Even if we assume for the sake of argument that the present 
era is, at a general level, a continuation of a long history of changes 
that have not altered fundamental state primacy, there still warrants 
detailed analysis of the specificities of the current changes. 

Focusing on the formation of novel bordering capabilities brings 
to the fore particular aspects of territory and space that are easily 
overlooked.17 Unlike analyses of private authority, which emphasize 
the important shift of authority from the public to the private do-
main,18 here I seek to isolate private agendas and authority inside the 
                                                                                                                      
way out, and “transformationist,” contending that globalization has brought about significant 
changes in state authority and the work of States); see also Globalization Theory: Ap-
proaches and Controversies (David Held & Anthony McGrew eds., 2007) [hereinafter 
Globalization Theory]. 
 16. The debate regarding globalization and state participation extends far beyond issues 
pertaining to the global economy. For example, there is an older scholarship on world-order 
systems and cosmopolitanism. See, e.g., David Held, Democracy and the Global Order: 
From the Modern State to Cosmopolitan Governance 219–86 (1995); Richard Falk, 
Explorations at the Edge of Time: The Prospects for World Order (1992); Richard Falk, 
The Making of Global Citizenship, in Global Visions: Beyond the New World Order 39 
(Jeremy Brecher et al. eds., 1993). Additionally, a new literature examines the interaction 
between national States and a variety of transnational movements and effects. See generally 
Globalization Theory, supra note 15; Evalyn W. Tennant, Locating Transnational Activ-
ists: The United States Anti-Apartheid Movement and the Confines of the National, in 
Deciphering the Global: Its Scales, Spaces, and Subjects 119 (Saskia Sassen ed., 2007) 
[hereinafter Deciphering the Global] (discussing globalization and transnationalism); 
Anne Bartlett, The City and the Self: The Emergence of New Political Subjects in London, in 
Deciphering the Global, supra, at 221 (addressing globalization and cosmopolitanism); 
Displacement, Asylum, Migration: The Oxford Amnesty Lectures 2004 15, 15–136 
(Kate E. Tunstall ed., 2006) (discussing human rights); Balakrishnan Rajagopal, Inter-
national Law from Below (2003) (discussing human rights); Josh Kaplan, The 
Transnational Human Rights Movement and States of Emergency in Israel/Palestine, in Deci-
phering the Global, supra, at 283 (human rights); Adapting Cities to Climate Change: 
Understanding and Addressing the Development Challenges (Jane Bicknell et al. 
eds., 2009) (addressing international environmental efforts). Importantly, a number of scholars 
have discussed the possibility of a global civil society. See Jeffrey C. Alexander, The 
Civil Sphere (2006); Global Civil Society 2002 (Marlies Glasius et al. eds., 2002); 
Global Civil Society 2007/8: Communicative Power and Democracy (Martin Albrow et 
al. eds., 2008). One effort in this new literature is to examine and theorize potential advantages 
of transcending nationally oriented state authority and instituting world-level institutional 
orders. See infra note 28 and accompanying text. 
 17. For a more extensive examination and bibliographic material, see Sassen, Terri-
tory, supra note 2. 
 18. A growing literature that emerged in the 1990s—and often overlapped with particu-
lar parts of the above-cited strands—emphasizes the relocation of national public government 
functions to private actors, both within national and transnational domains. See Alfred C. 
Aman, Jr., The Globalizing State: A Future-Oriented Perspective on the Public/Private Dis-
tinction, Federalism, and Democracy, 31 Vand. J. Transnat’l L. 769 (1998); Cutler et al., 
supra note 13. On the rise of private authority, see generally Private Authority, supra note 
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public domain of the State.19 This can go further to an emphasis on 
the privatization of norm-making capacities: these capacities were 
once in the public domain, but today they have become private and 
use the public domain to enact private norms. I have developed this 
argument using the case of globalized finance and its capacity to in-
sert its needs into public policy as if it were the desirable norm for all 
economic sectors.20 My perspective also differs from literature argu-
ing the decline and obsoleteness of the State.21 Instead, it comes 
closest to scholarship emphasizing state transformation,22 although 

                                                                                                                      
14; Schwarcz, supra note 13. For a discussion of current research on a range of issues relating 
to the emergence of cross-border governance mechanisms, see generally Political Space: 
Frontiers of Change and Governance in a Globalizing World (Yale H. Ferguson & 
R.J. Barry Jones eds., 2002) [hereinafter Political Space]. For a parallel view focused on 
resistance to globalization, see, for example, Christopher Chase-Dunn & Barry Gills, Waves of 
Globalization and Resistance in the Capitalist World System, in Critical Globalization 
Studies 45 (Richard P. Appelbaum & William I. Robinson eds., 2005).  
 19. For a good examination of these issues as they arise in specific institutional settings, 
see generally Aman, supra note 18. For an excellent collection of essays discussing these 
dynamics further, see Transnational Legal Processes: Globalization and Power Dis-
parities (Michael Likosky ed., 2002). 
 20. See Sassen, Territory, supra note 2, at 148–276. 
 21. For a broadly read, though perhaps imprecise, early treatment of the topic, see Ken-
ichi Ohmae, The End of the Nation State: The Rise of Regional Economies (1995); 
Walter B. Wriston, The Twilight of Sovereignty: How the Information Revolu-
tion Is Transforming Our World (1992). Both works posit that the combination of 
globalization and digitization would override older types of borders that are a function of 
nation-states and protectionist governments. My own work contests these notions. The Glob-
al City argues that even financial globalization is lumpy and needs a network of territorial 
financial centers that function as bridges between increasingly standardized global markets 
and the thick environments of national financial cultures. See generally Saskia Sassen, The 
Global City: New York, London, Tokyo (2d ed. 2001) [hereinafter Sassen, The Global 
City]. Territory, Authority, Rights argues that certain components of national states 
become even more important because they have to develop a range of legal and policy instru-
ments to accommodate the development of global capital markets and a global trading system. 
Sassen, Territory, supra note 2. Furthermore, I argue that both globalization and digitiza-
tion lead to new kinds of bordered spaces, the subject developed in this Essay. Yet another 
early piece is one written by Stephen J. Kobrin, which finds that digitization enables more 
than one such seamless globalization; in his example, networks interested in implementing a 
Multilateral Agreement on Investment at the time competed with civil society networks inter-
ested in contesting such an agreement. Stephen J. Kobrin, The MAI and the Clash of 
Globalizations, 112 Foreign Pol’y 97 (1998). 
 22. The vast literature on globalization that emerges in the 1990s contains, among oth-
ers, a type of analysis that interprets deregulation and privatization as the incorporation by the 
State of its own shrinking role. In its most formalized version, that position argues that States 
“constitutionalize” their own diminished role. See generally James H. Mittelman, The 
Globalization Syndrome: Transformation and Resistance (2000); Spaces of Global-
ization: Reasserting the Power of the Local (Kevin R. Cox ed., 1997); Stephen Gill, 
Globalization, Democratization, and the Politics of Indifference, in Globalization: Criti-
cal Reflections 205 (James H. Mittelman ed., 1996); Leo Panitch, Rethinking the Role of 
the State in an Era of Globalization, in Globalization: Critical Reflections, supra, at 
83. This is akin to the argument that I develop in this Essay, to wit, that the State participates 
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this literature does not address current phases of globalization with 
equal specificity.23 

One of my efforts here is, then, to blur some longstanding dualities in 
state scholarship, notably, those concerning the distinctive spheres of in-
fluence of, respectively, the national and the global, of state and non-state 
actors, and of the private and the public.24 While it may indeed be that 
two sides of the duality are mostly separate and mutually exclusive, I 
argue that it is critically important to recognize and decipher conditions 
or components that do not fit into this dual structure. Borders and novel 
bordering capacities then function as a heuristic to detect deeper trans-
formations. 25  An important methodological assumption here is that 
focusing on economic globalization can help disentangle some of these 
issues precisely because when the State strengthens the legitimacy of 
claims by foreign investors and firms and the legitimate authority of in-
ternational regimes inside the country, it renders visible the process of 
accommodating these claims and authorities, locating them in what re-
main basically national economies and national polities.26  

                                                                                                                      
in implementing the changes that weaken its role by regulating the economy and regulating 
traditional borders, but with a difference: I argue that a more detailed analysis of which com-
ponents of the State do this work shows us that these components gain power even as the rest 
of the State loses power. 
 23. Perhaps the best example of this concept is raised by Eric Helleiner, who examines 
the regulatory changes brought on by the emergence of global financial systems and shows 
how States remain key actors, at least in the banking sector. Helleiner, supra note 14; see also 
Benjamin J. Cohen, Electronic Money: New Day or False Dawn?, 8 Rev. Int’l Pol. Econ. 
197 (2001); Rachel Harvey, The Subnational Constitution of Global Financial Markets, in 
Deciphering the Global, supra note 16, at 201–18.  
 24. See The Evolution of Political Knowledge (Edward D. Mansfield & Richard 
Sisson eds., 2004) (containing papers by prominent international relations scholars addressing 
key issues regarding the State and the current features of the interstate system, and responses 
by scholars from fields other than international relations noting the shortcomings of the inter-
national relations scholarship in capturing the changes of the current period and their 
implications for our understanding of the role of the State).  
 25. See Sassen, Territory, supra note 2, at 148–221. I find interesting parallels in this 
context to debates surrounding types of legal jurisdiction, which are predicated on binaries, in 
situations in which these binaries become problematic. For instance, we now recognize and 
prioritize the natural habitats of fisheries in laws; and some modern laws recognize environ-
mental priorities, even where fisheries cross national borders, a fact that in the past may have 
been given priority over those environmental issues. This example also can point to novel 
types of interactions between, and the shortcomings of, different jurisdictional approaches. 
See, e.g., George A. Bermann, International Regulatory Cooperation and US Federalism, in 
Transatlantic Regulatory Cooperation: Legal Problems and Political Prospects 
373–84 (George A. Bermann et al. eds., 2000) (discussing tensions between U.S. federalism 
and participation in international regulatory markets); Judith Resnik, Categorical Federalism: 
Jurisdiction, Gender, and the Globe, 111 Yale L.J. 619 (2001) (articulating the limitations of 
“categorical federalism,” or a legal assumption binding laws to shifting local, national, and 
transnational jurisdictional boundaries). 
 26. Although in much of the world, privatization and deregulation have been consti-
tuted through the entry of foreign investors and firms, these dynamics can also be present 
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When the global gets constituted subnationally, however, it alters the 
national in ways that may be minor or major. At the least, national insti-
tutional encasements must be partially lifted. Even the process of state 
withdrawal from regulating the economy requires some participation by 
the State. Entry of private, often foreign, interests into this specific work 
of the State then raises a critical question: whether this entry constitutes 
a new form of state authority working alongside private authority or 
whether that private authority rather replaces established forms of state 
authority?27 My argument is that the mix of processes we describe as 
globalization is indeed producing an incomplete yet significant form of 
authority deep within the national State, that is, a hybrid authority that is 
neither fully private nor fully public, neither fully national nor fully glo-
bal.28  

                                                                                                                      
when privatization and deregulation concern native firms and investors. See Sassen, Terri-
tory, supra note 2, at 222–76. 
 27. Several scholars began to focus on the nature of these interactions in the 1990s. See 
generally Paul N. Doremus et al., The Myth of the Global Corporation (1998); 
Global Capitalism Versus Democracy (Leo Panitch & Colin Leys eds., 1999); Philip C. 
Cerny, Structuring the Political Arena: Public Goods, States and Governance in a Globalizing 
World, in Global Political Economy: Contemporary Theories 21 (Ronan Palan ed., 
2000); Ken Dark, The Informational Reconfiguring of Global Geopolitics, in Political 
Space, supra note 18, at 61; Boris Kagarlitsky, The Challenge for the Left: Reclaiming the 
State, in Global Capitalism Versus Democracy, supra, at 294–313; Susan Strange, The 
Retreat of the State (1996); Jan Aart Scholte, Global Capitalism and the State, 73 Int’l 
Aff. 427 (1997). One way in which to organize these major issues is to ask whether the role of 
the State is to reduce its own authority—for example, as suggested through deregulation, pri-
vatization, or, more generally, “less government”—or whether this role also requires the 
production of new types of regulations, legislative items, court decisions, or, in brief, a whole 
series of new “legalities.” I use this term to distinguish this production from “law” or “juris-
prudence.” Sassen, Losing Control?, supra note 11, at 1–30; see also Giselle Datz, Global-
National Interactions as Sovereign Debt Restructuring Outcomes, in Deciphering the 
Global, supra note 16, at 323. 
 28. Complicating this analysis is the fact that a wide variety of actors, including non-
state actors, now share increased autonomy and influence over traditionally state functions. 
The literature on non-governmental organizations (NGOs), transnational NGOs (TNGOs), and 
associated forms of activism has generated interesting insights into the changed position of 
States in the context of multiple globalizations. Increasingly, activist groups can constitute 
themselves as part of global horizontal networks. Such networks are fed by the recurrence of 
critical conditions and struggles in multiple countries around the world. Environmental and 
human rights activists tend to be more oriented toward other such groups across the globe than 
toward their neighbors. The same happens in highly specialized professional and scientific 
fields in a context in which their home institutions, whether national governments or universi-
ties, are increasingly having to respond to the globalization of more and more of their work. 
Finally, another instance might be the increasingly global circuits for art biennales, interna-
tional exhibits, and festivals. These are far less formalized entities than global firms, but they 
are also producing such transversal borderings. The work of developing and globalizing com-
petition policy, accounting and financial reporting standards, environmental and human rights 
rules, and many others strengthen both global standardization and the formation of cross-
border networks of the particular experts and activists involved. See, e.g., P.N. Howard, New 
Media Campaigns and the Managed Citizen (2006); Margaret E. Keck & Kathryn 
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In the next Section, I examine how States that implement cross-
border regimes must undergo significant transformations. Entry into the 
global economy requires the domestic development—through legislative 
acts, court rulings, or executive orders—of those mechanisms necessary 
to develop and protect the new rights/entitlements of the “foreign capi-
tal”29 now present in national territories, in principle under the exclusive 
authority of their States.30  

II. National Borders and Subnational 
Scalings of the Global 

As components of national States become the institutional home for 
the operation of dynamics central to globalization, they undergo changes 
that are difficult to register or name. This is one instantiation of a process 

                                                                                                                      
Sikkink, Activists Beyond Borders: Advocacy Networks in International Politics 
(1998); Valentine M. Moghadam, Globalizing Women: Transnational Feminist Net-
works (2005); Robert O’Brien et al., Contesting Global Governance: 
Multilateral Economic Institutions and Global Social Movements (2000); Tennant, 
supra note 16, at 117–136. But cf. André C. Drainville, Contesting Globalization: 
Space and Place in the World Economy (2005) (rejecting, in part, the notion that these 
non-state actors actually represent a politics that undermines existing forms of authority, in-
cluding that of the State). Globalization is also producing a variety of global networks to 
combat emergent global agents such as trafficking gangs. See, e.g., Global Survival Network, 
http://www.witness.org/ (last visited June 21, 2009); Coalition to Abolish Slavery and Traf-
ficking (CAST), http://www.castla.org/news/resources.htm (last visited June 21, 2009). A new 
instance of global networking has come under recent scrutiny in academic literature in the 
wake of the September 11, 2001 attacks on the World Trade Center, that is, the use of the 
global financial system and the international immigration regime by international organized 
terrorist groups. See, e.g., Understanding September 11 (Craig Calhoun et al. eds., 2002). 
 29. Seen from the perspective of firms and investors operating transnationally, the ob-
jective of this transformation is to enjoy the protections traditionally exercised by the State in 
the national realm of the economy for national firms, notably guaranteeing property rights and 
contracts. How this transformation is accomplished may depend on the differences between 
market-based economies. See Varieties of Capitalism: The Institutional Foundations 
of Comparative Advantage (Peter A. Hall & David Soskice eds., 2001) [hereinafter Varie-
ties of Capitalism]. It may also depend on the particular issue in question. See, e.g., Cutler et 
al., supra note 13; Private Authority, supra note 14; Schwarcz, supra note 13.  
 30. Two very different bodies of scholarship, which develop lines of analysis that can 
help in capturing some of these conditions, build on the earlier work of James Rousenau, and 
particularly his examination of the domestic “frontier” inside the national State. See James N. 
Roseneau, Along the Domestic-Foreign Frontier: Exploring Governance in a Tur-
bulent World (1997); R.B.J. Walker, Inside/Outside: International Relations as 
Political Theory (1993) (problematizing the inside/outside distinction in international rela-
tions theory). For an interesting variant on this subject that examines the proliferation of 
global non-state-centered networks in the case of Africa, see Intervention and Transna-
tionalism in Africa: Global-Local Networks of Power (Thomas Callaghy et al. eds., 
2001). 
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that I call “incipient denationalization,”31 a process I always intend to be 
conditioned on what was historically constructed as national.  

This partial, often highly specialized or at least particularized, dena-
tionalization can take place in any number of domains. For example, 
recent developments in the human rights regime increasingly make it 
possible for a plaintiff in a given country to sue a firm32 (or even a dicta-
tor) in that country’s courts. Similarly, the human rights regime can be 
used to grant undocumented immigrants certain rights. Denationalization 
is, thus, multivalent: it endogenizes global agendas of many different 
types of actors, not only those of corporate firms and financial actors, but 
also those pursuing human rights objectives.  

The process of denationalization, therefore, raises interesting ques-
tions for research: how has our conception of “national” changed as a 
result of globalization? And, relatedly, what about those institutional 
components of States responsible for the implementation and regulation 
of economic globalization remains “national,” as opposed to “local,” 
“transnational,” or “global”? 

The hypothesis here would be that some components of national in-
stitutions, although formally national, are not national in the sense in 
which we have constructed the meaning of that term over the last one 
hundred years. One of the roles of the State vis-à-vis today’s global ec-
onomy is to negotiate the intersection of national law and foreign 
actors—whether firms, markets, or supranational organizations. This 
raises a question as to whether there are particular conditions today that 
make execution of this role distinctive and unlike execution in earlier 
phases of the world economy. It also raises a question about the appro-
priateness of the primacy given (theoretically and politically) to the 
opening of borders as an indicator of globalization.33 But the most sig-
nificant question is to what extent particular components of the national 
State have endogenized the global. A critical example of this second dy-
namic includes the implementation in most countries of policies that 
privilege the control of monetary inflation over employment growth, one 
requirement for the development of global capital markets. Another in-
stance is the partly non-formalized “transnational process” by which 
human rights enter a national legal system and eventually become part of 
national law.34 

                                                                                                                      
 31. See generally Sassen, Territory, supra note 2. 
 32. See Beth Stephens, Corporate Liability: Enforcing Human Rights Through Domes-
tic Litigation, 24 Hastings Int’l & Comp. L. Rev. 401 (2002). 
 33. In my reading, this opening, though visible, is but one indicator of globalization. 
 34. See Harold Hongju Koh, The 1998 Frankel Lecture: Bringing International Law 
Home, 35 Hous. L. Rev. 623 (1998). 
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A deeper analysis of deregulation provides a helpful prism through 
which to view the changing nature of the State in the process of global-
ization. It is becoming clear that the role of the State in the process of 
deregulation involves the production of a series of instruments that grant 
foreign actors and international regimes rights to the territory of the 
State in a way that represents at least a partial rupture from historic no-
tions of sovereignty. These entrees have given rise to a proliferation of 
specialized, semi-autonomous regulatory agencies and the specialized 
cross-border networks they create, which are taking over functions once 
enclosed within national legal frameworks.35 One way of conceptualizing 
the effect of these instruments, then, is to posit that they produce new 
types of borders deep inside the territory of the national State. They do 
not shift the geographic line that demarcates the “border” recognized in 
international treaties; rather, they produce new borders and they change 
the institutional apparatus that gives content to the geographic border.  

This analysis provides a critical insight: that processes that do not 
necessarily scale at the global level as such yet still can be part of global-
ization. These processes take place deep within territories and 
institutional domains that have largely been constructed in national 
terms. What makes these processes part of globalization even though 
located in national, indeed subnational, settings is that they involve 
transborder networks and formations that connect and articulate local or 
“national” actors and processes. Among these processes, I include par-
ticular aspects of the work of States, such as the above-mentioned 
monetary and fiscal policies, which are critical to the constitution of glo-
bal markets and are thus being implemented in a growing number of 
countries entering global markets. Another example can be found in 
cross-border activist networks that are engaged in specific, localized 

                                                                                                                      
 35. This grant of entry into the national territory to foreign and international actors can 
be seen in specific examples in a variety of domains. See generally Varieties of Capitalism, 
supra note 29 (describing the enormous variety of ways in which capitalism is organized in 
different countries). There are several texts influential in shaping some of the dominant strands 
of the literature. See, e.g., John H. Dunning, Alliance Capitalism and Global Business 
(1997) (describing specific aspects of international business collaboration); Global Compe-
tition Policy (Edward M. Graham & J. David Richardson eds., 1997) (discussing 
competition policy). For earlier influential works, see Leah A. Haus, Unions, Immigration, 
and Internationalization: New Challenges and Changing Coalition in the United 
States and France (2002) (discussing a very different domain, namely the new opening of 
top leadership positions in a growing number of unions to organizing immigrants); Anne-
Marie Slaughter, A New World Order (2004) (treating networks among members of the 
judiciary); Symposium, The Internet and the Sovereign State: The Role and Impact of Cyber-
space on National and Global Governance, 5 Ind. J. Global Legal Stud. 415 (1998) 
(discussing the impacts of technology networks on state sovereignty). Finally, for one of the 
best treatments of the subject of networks and their implications for law, see Benkler, supra 
note 7. 
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struggles yet have an explicit or implicit global agenda. For example, 
many human rights and environmental organizations have non-
cosmopolitan, global politics and imaginaries that are deeply attached or 
focused on localized concerns, yet participate in global lateral networks 
containing other parallel, localized efforts. A particular challenge of the 
work of identifying such processes and actors as part of globalization is 
that doing so requires decoding at least some of what continues to be 
experienced and represented as national.  

Important to the argument in this Essay is the thesis that these types 
of nation-based practices and dynamics can be conceptualized as consti-
tutive of scalings that are de facto global but not usually recognized nor 
formalized as such. This brings to the fore internal and novel borderings 
produced in the encounter between a global process—whether 
economic, cultural, political, or subjective—and thick national environ-
ments. This encounter can assume many different shapes and contents. It 
can be a highly charged event with multiple individual, institutional, 
and/or structural contestations, victories and retreats on each side. Or, it 
can be a highly specialized insertion likely noticeable only within that 
specialized domain, as might be the case with some of the new standards 
in finance and accounting.  

The research needed to get at these types of issues can vary enor-
mously depending on their content (political, economic, cultural, or 
subjective), location (institutional, structural, demographic, or subjective), 
and level of formality. Yet, cutting across this variability is the need to dis-
tinguish (a) the various scales constituted through global processes, 
ranging from supranational and global to subnational and trans-local,36 and 
(b) the specific site of a given object of study within this multi-scalar 
globalization.37 Geography, more than any other of the social sciences 

                                                                                                                      
 36. See generally Cities in Globalization: Practices, Policies, and Theories 
(Peter J. Taylor et al. eds., 2007) (examining novel ways in which cities are now actors in 
international or global domains once exclusive to national States); Sanjeev Khagram, Dams 
and Development: Transnational Struggles for Water and Power (2004) (illustrat-
ing an example of transborder activist networks engaged in local struggles with a global 
agenda, and the potential for such struggles when they concern an issue shared by most coun-
tries—in this case, water); Natalia Ribas-Mateos, The Mediterranean in the Age of 
Globalization: Migration, Welfare, and Borders (2005) (discussing the factors and 
effects of globalization in a defined geographic region); Robert C. Smith, Mexican New 
York: Transnational Lives of New Immigrants (2006) (illustrating transnational life and 
its domestic connections); Transnationalism from Below (M. Peter Smith & Luis E. 
Guarnizo eds., 1998); Peter J. Taylor, World Cities and Territorial States: The Rise and Fall of 
their Mutuality, in World Cities in a World-System 48 (Paul L. Knox & Peter J. Taylor 
eds., 1995) [hereinafter World Cities]. 
 37. See, e.g., Richard Howitt, “A World in a Grain of Sand”: Toward a Reconceptuali-
sation of Geographical Scale, 24 Austl. Geographer 33 (1993); Andrew E.G. Jonas, 
Editorial, The Scale Politics of Spatiality, 12 Env’t & Planning D: Soc’y & Space 257 
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today, has contributed to a critical stance toward scale, recognizing the 
historicity of scales and resisting the reification of the national scale so 
present in most of social science.38 

This, in turn, calls for a critical conceptual task: the need to decode 
particular aspects of what is still represented or experienced as 
“national,” which may, in fact, have shifted from its historical 
conception. In many ways, this research and theorization logic is the 
same as that developed and used in studies of the economics of the 
“global city.”39 But, while a growing number of scholars today have 
come to recognize and code subnational global city functions as part of 
the global, globalization scholars outside of this literature continue to 
code other subnational instances of the global as local and national.  

Analysis of three examples will help to illustrate some of the con-
ceptual, methodological, and empirical issues raised in studies aimed at 
detecting the global inside the national, signalling the existence of novel 
types of borderings. The first concerns the role of “place” in many of the 
circuits constitutive of economic and political globalization. A focus on 
place allows us to unbundle the concept of globalization as a function of 
multiple specialized cross-border circuits on which different types of 
places are located.40 For example, to repeat, global cities are conceptual-
ized as subnational places where multiple global circuits intersect; they 
are, therefore, positioned on several structured cross-border geographies, 
each of which typically has a distinct scope and is constituted by distinct 
practices and actors.41 Analysis of place and circuits produces different 

                                                                                                                      
(1994); Doreen Massey, Politics and Space/Time, in Place and the Politics of Identity 
141 (Michael Keith & Steve Pile eds., 1993). 
 38. There is a large literature in geography on scale. The following examples address a 
range of issues that can be examined in scalar terms. See generally Paul C. Adams, Protest 
and the Scale Politics of Telecommunications, 15 Pol. Geography 419 (1996); John Agnew, 
Representing Space: Space, Scale and Culture in Social Science, in Place/Culture/ 
Representation 251 (James Duncan & David Ley eds., 1993); Neil Brenner, Global Cities, 
Glocal States: Global City Formation and State Territorial Restructuring in Contemporary 
Europe, 5 Rev. Int’l Pol. Econ. 1 (1998); Howitt, supra note 37; Lynn A. Staeheli, Global-
ization and the Scales of Citizenship, 19 Geography Res. Forum 60 (1999). 
 39. See generally Sassen, The Global City, supra note 21. 
 40. Elsewhere, I examine the emergence of forms of globality centered on localized 
struggles and actors who are part of cross-border networks. This is a form of global politics 
that runs not through global institutions, but through local ones. Sassen, Territory, supra 
note 2, at 329–77. 
 41. For instance, at least some of the circuits connecting São Paulo to global dynamics 
are different from those of Frankfurt, Johannesburg, or Mumbai: São Paulo exports coffee; 
Frankfurt, financial instruments; Johannesburg, diamonds; Mumbai, gold jewelry. Each of 
these cities has dozens of such specialized global circuits. Further, distinct sets of overlapping 
circuits contribute to the constitution of distinctly structured cross-border geographies; for 
instance, as globalization strengthened in the 1990s, there was an intensifying of older hege-
monic geographies, such as the increase in transactions among New York, Miami, Mexico 
City, and São Paulo. See, e.g., Christof Parnreiter, Mexico: The Making of a Global City: Mex-
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insights into globalization than do analyses centered on global firms and 
markets, international trade, or the pertinent supranational institutions. 
While one focus is not necessarily better than the other, each provides 
information that the other does not about globalization. 

A second example that provides insight into the ways in which we 
can find the global within the national is the consideration of the effects 
of digital interactive technology on local actors; specifically, these tech-
nologies can assist in repositioning the “local.” For instance, aided by 
new technology, a financial services firm can become a microenviron-
ment with continuous global span. But so too can households and 
resource-poor organizations, a phenomenon increasingly observed in the 
case of activist organizations. These microenvironments can be oriented 
to other such microenvironments located far away, thereby destabilizing 
both the notion of context, which is often imbricated with that of the lo-
cal, and the notion that physical proximity is one of the attributes or 
markers of the local. A critical reconceptualization of the local along 
these lines entails an at least partial rejection of the notion that local 
scales are inevitably part of nested hierarchies of scale running from the 
local to the regional, national, and international. 

A third example of locating the global within what historically has 
been considered the national concerns a specific set of interactions be-
tween global dynamics and particular components of national States. 
The crucial conditionality here is the partial embeddedness of the global 
in the national, of which the global city is perhaps emblematic. My main 
argument here is that, insofar as specific structurations of the global now 
inhabit space that has historically been constructed and institutionalized 
as national territory, this transformation engenders a variety of negotia-
tions. One set of outcomes evident today is what I describe as an 
incipient, highly specialized, and partial denationalization of specific 
components of national States. 

In all three examples, the question of scaling takes on very specific 
contents: each involves practices and dynamics that, I argue, pertain to 
the constituting of the global yet are taking place at what has been his-
torically constructed as the scale of the national. With few exceptions, 
the social sciences have not had critical distance, that is, historicized, the 
scale of the national. The consequence has been a tendency to take it as a 

                                                                                                                      
ico City, in Global Networks, Linked Cities 145 (Saskia Sassen ed., 2002); Sueli Ramos 
Schiffer, São Paulo: Articulating a Cross-Border Region, in Global Networks, Linked 
Cities, supra, at 209. A similar effect has been seen in newly constituted geographies, such as 
the articulation of Shanghai with a rapidly growing number of cross-border circuits. See 
Xiangming Chen, As Borders Bend: Transnational Spaces on the Pacific Rim (2005); 
Felicity Rose Gu & Zilai Tang, Shanghai: Reconnecting to the Global Economy, in Global 
Networks, Linked Cities, supra, at 273. 
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fixed scale, reifying it, and, more generally, to neutralize the question of 
scaling, or at best to reduce it to a hierarchy of size. Associated with this 
tendency is also the often uncritical assumption that these scales are mu-
tually exclusive and, most pertinently for my argument here, that the 
scale of the national is mutually exclusive with that of the global. A 
qualifying variant which allows for mutual imbrications, though of a 
very limited sort, can be seen when scaling is conceived of as a nested 
hierarchy.42  

III. National Borders and Subnational Borderings 

The three cases briefly indicated above resist the types of assump-
tions and propositions underlying what today is referred to as 
“methodological nationalism”43. But they do so in a distinct way. Crucial 
to existing criticisms of methodological nationalism is the need for 

                                                                                                                      
 42. In my early research on the global city, I began to understand some of these ques-
tions of reified scales. Much of the earlier literature on global and world cities provided a 
critical appraisal of questions of scaling, but with important exceptions. See Brenner, supra 
note 38 (providing an embryonic appraisal of scaling and globalization); Taylor, supra note 
36, at 48–62 (introducing consideration of the State in understanding the rise of cities in the 
current era). This early literature is confined to nested scalings. Later scholarship focusing on 
“glocalization,” on the other hand, recognizes and theorizes questions of scale but often re-
mains attached to a notion of nested scalings. I find that among the literature in geography that 
comes closest in its conceptualization to that which I develop in this Essay—albeit focused on 
very different issues—is the literature on claims of rights by indigenous peoples. For early and 
pioneering work on this topic, see Howitt, supra note 37; Claudia Notzke, A New Perspective 
in Aboriginal Nature Resource Management: Co-Management, 26 Geoforum 187 (1995); 
Steven E. Silvern, Scales of Justice: Law, American Indian Treaty Rights and Political Con-
struction of Scale, 18 Pol. Geography 639 (1999). Clearly, this literature particularly 
illuminates the positioning of the issues addressed in this Essay because, from the outset, there 
are (a) two exclusive claims over a single territory, and (b) endogeneity of both types of 
claims—that of the modern sovereign and that of the indigenous nation. My Essay similarly 
addresses the coexistence of the claim of the historical sovereign and the claim of the global as 
endogenized in the reconstituted sovereign. For a full development of this somewhat abstract 
statement, see Sassen, Territory, supra note 2, at 1–23, 378–423. 
 43. Methodological nationalism tends to be present in just about all the social sciences. 
See Saskia Sassen, A Sociology of Globalization ch. 1 (2007). It is the norm in sociol-
ogy and in political science, two disciplines in which data are collected at the national level 
and some of the most advanced methods and data sets require closure of the unit of analysis, 
i.e. the nation-state. The result is a tendency to examine and to interpret issues from the per-
spective of the nation-state and/or the national State. Indeed the legal scholar Harold J. 
Berman argues that this national perspective also dominates legal interpretation of early law, 
and thereby obscures certain connections, notably that so-called new canon law actually fed 
the development of secular law. Harold J. Berman, Law and Revolution: The Forma-
tion of the Western Legal Tradition 361–63 (1983). I discuss this in Territory, 
Authority, Rights, at 46–48; id. ch. 2. I add a twist to the discussion about methodological 
nationalism through my insistence that the national, as in national territory but also as in na-
tional institutions, can undergo processes of denationalization, which needs to be factored into 
the critique. Id. chs.1, 8–9. 
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transnationalism: that is, the “nation as container” category is shown to 
be inadequate given the proliferation of dynamics and formations that 
expand beyond nation-state borders.44 My criticism of methodological 
nationalism, on the other hand, focuses on reasons other than transna-
tionalism: the “nation as container” model is undermined by the fact that 
multiple and specific structurations of the global now exist inside what 
has historically been constructed as national. In many ways, I focus on 
the other end of the transnationalism dynamic: I look inside the na-
tional.45 Further, I posit that, because the national is thick and highly 
institutionalized, structurations of the global inside the national have 
necessarily involved an incremental, partial, and highly specialized dena-
tionalization of particular components of the national. Legibility of this 
transformation is limited by the fact that it can take place through na-
tional institutional or legal channels. For instance, central banks began to 
privilege anti-inflation criteria over job growth as part of national mone-
tary policy in the 1980s. This emphasis meets the needs of only some 
sectors, notably the finance sector, and particularly the development of 
global financial markets. Yet these priorities are presented as necessary 
for the whole economy. Mine is, then, a critique of methodological na-
tionalism with a starting point not exclusively predicated on the fact of 
transnationalism, but rather on the possibility of internal denationaliza-
tion. 

One analytic pathway to understanding this bundle of empirical and 
conceptual issues is to disaggregate state-centered border regimes and to 
locate a given site in a global web of bordered spaces. A key analytic 
distinction to be made is between the ongoing presence of border re-
gimes centered in the State and the interstate system, on the one hand, 
and the emergence of the types of novel borderings associated with the 
multiplication of subnational global scalings discussed above, on the 
other.  

State-centered border regimes have undergone significant changes 
following the rise of globalization; neoliberal, supranational regimes; 
and new forms of private authority, even while they have remained part 
of older formalizations, such as international treaties. We now see a great 
diversity of institutional locations among state-centered regimes. Con-
sidering the cross-border flow of capital from flows of goods can help 
clarify this idea. Moving capital across borders requires a sequence of 
interventions that moves deep inside the national institutional apparatus 
and differs in character from movement of traded goods. While goods 
transfer requires an actual, geographic border crossing, capital transfer 

                                                                                                                      
 44. See Beck, supra note 9; Taylor, supra note 9. 
 45. Chen’s recent work also conducts a similar analysis. See Chen, supra note 41. 



SASSEN FTP3 B.DOC 6/29/2009 9:24 AM 

588 Michigan Journal of International Law [Vol. 30:567 

 

does not (unless actual cash is transported). In each case, however, indi-
vidual border-control intervention points can be understood as sites in a 
chain of locations, which are not necessarily located along national bor-
ders. For example, traded goods might have to pass through a pre-border 
inspection or certification site. In the case of capital, the chain of loca-
tions likely will involve banks, stock markets, and electronic networks. 
Thus, while financial and trade bordering functions each contain specific 
institutional and geographic locations, the geographic borderline is but 
one point in the chain. And, institutional border-control intervention 
points increasingly form long chains continuing inside the country. 

This notion of multiple locations comes into focus when we consider 
that “sites” for border regime enforcement may range from banks to ob-
jects to bodies. When a bank executes the most elementary money 
transfer to another country, the bank is a site for border-regime enforce-
ment. By contrast, when a certified good (such as an agricultural 
product) crosses a border, the object itself is one of the sites for en-
forcement. Finally, this concept also encompasses the example of a 
tourist carrying a tourist visa and an immigrant carrying the requisite 
certification; indeed, in the case of immigration, it is the body of the 
immigrant herself which is both the carrier of much of the regime and 
the crucial site for enforcement. Similarly, in the case of an unauthorized 
immigrant, it is, again, the body of the immigrant that is the carrier of 
the violation of the law and of the corresponding punishment (such as 
detention or expulsion). 

A direct effect of globalization, especially corporate economic glob-
alization, has been to create increasing divergence among different 
border regimes. Sometimes these divergences are the effect of enormous 
specialization and are rather obscure; other times, they are elementary. 
One familiar example is the lifting of border controls on a growing vari-
ety of capital, services, and information flows alongside increased 
tightening of other border regimes, such as those controlling migration 
of low-wage workers. We are also seeing the construction of specific 
border regimes to contain and govern emerging, strategic, and/or special-
ized flows cutting across traditional national borders. For example, new 
(and divergent) regimes in the North American Free Trade Agreement 
(NAFTA) and subject to the General Agreements on Tariffs and Trade 
(GATT) now govern the cross-border circulation of high-level profes-
sionals,46 where in the past these professionals might have been part of a 
country’s general immigration regime. 

                                                                                                                      
 46. Saskia Sassen, Globalization and its Discontents 55–76 (1998); Sassen, 
Losing Control?, supra note 11, at 87–88. 
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In what follows, I examine briefly some of the key analytic distinc-
tions we might use in researching these emergent questions about 
national territory, old borders, and novel types of borderings within na-
tional territory. First I discuss what it might mean to study a subnational 
site as part of global processes and hence to recognize the formation of 
novel types of borderings. Next, and to conclude, I focus on the larger 
issues of territory and state authority raised at the beginning of this paper 
by examining two novel types of bordering dynamics as these intersect 
with the national territorial authority of the State: namely the emergent 
global law systems and interactive digital domains. In doing so, I focus 
particularly on the destabilized meaning of conventional borders under 
the impact of multiple forms of globalization. 

A. Positioning a Site in a Global Web of Borders 

If we were to consider what might be involved in locating an eco-
nomic site in a global web of borders, under my research practice a first 
step would be to conceive of the global economy as constituted through: 
(a) a set of specialized/partial circuits; and (b) multiple, often overlap-
ping space economies.47 Thus, the question we would ask is: how is the 
given area articulated with various circuits and space economies? 

The articulation of a site with global circuits can be direct or indi-
rect, and as part of long or short chains. An instance of a direct 
articulation would be a site located on a specialized global circuit, such 
as those created by export forestry, a mine, offshore manufacturing, or 
offshore banking. An instance of an indirect articulation, on the other 
hand, might be a site located on national economic circuits, such as a site 
for the production of processed consumer goods, whose market is major 
distributors who export through multiple complex national and foreign 
urban markets. The chains of transactions involved likely would be 
shorter in the case of extractive industries than in the case of manufactur-
ing, especially consumer goods manufacturing where export/import 
handlers and multiple distributors would likely be part of the chain. 

In considering the second element, it is important to recognize, first, 
that a given site can be constituted through one or more space econo-
mies,48 and, second, that none, one, or several of these might be global 

                                                                                                                      
 47. The use of the notion of space economy allows me to distinguish an operational 
space for a sector or a firm that cuts across the more institutionalized understanding behind 
such terms as “national” economy. With the growth of global transactions, and in a setting in 
which States regulate their borders much less for cross-border economic activities, we need 
such distinctions. 
 48. For example, a forestry site or an agricultural site is likely to be constituted through 
fewer space economies than a financial center or a manufacturing complex. The reason for this 
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space economies. It seems to me crucial to disaggregate a site along 
these lines and not to reify an area because space economies can be far 
more complex than common sense might suggest. For example, a 
sparsely populated area such as a logging site might be located on only 
one global circuit (that of an international logging company that has con-
tracted for all the wood produced from the site). However, that 
multinational’s acquisition of the wood might require it to satisfy a num-
ber of requirements typically executed via specialized corporate services 
(notably accounting and law). Further, as the multinational would likely 
require financing, it would be subject to national securities regulations. 

We might then say, therefore, that the forestry site is actually consti-
tuted through several space economies, but at least two: logging and 
specialized corporate services. It is likely also to be part of a third space 
economy, that of global financial markets. For instance, if the logging 
company were part of a stock exchange listing, it may have “liquidated” 
the logs by converting them into derivatives that could then circulate as 
financial instruments in the global capital market.49 In doing so, it would 
have inserted itself into this third space economy.50 

There is a kind of analytics that emerges out of the particularity of 
this discussion of state-centered border regimes and the empirical work 
of locating a site that is part of a global web of state-centered border re-
gimes. These are analytics that aim to disaggregate the border function 
into its object, locations, and sites for enforcement. The effect is to make 
legible the multiple territorial, spatial, and institutional dimensions of 
“the border.” 

B. Disembedding the Border from Its National Encasements 

A critical component changing the field of forces within which mod-
ern States operate is the proliferation of private authorities capable of 

                                                                                                                      
is the fact that the forestry site is a single economic space, in contrast to a manufacturing 
complex, which requires inputs from other economic sectors (metal, plastic, wood) and possi-
bly other manufacturing sectors (if it produces components, for instance). 
 49. Finally, there is a temptation to say that a spent, used-up, sparsely populated area—
for instance, a completely logged forest—constitutes “dead land” on an otherwise dynamic 
global (logging) circuit. As a key articulation of that site remains that global logging circuit, to 
keep the dead site on the circuit that caused its death is part of a critical social science. There 
is no good reason to render it invisible. Making it visible captures a longer trajectory, includ-
ing an original condition of earth that is alive, and a process that devastated the circuit’s 
original condition.  
 50. Notably, this insertion into global financial markets is distinct from the financing of 
the actual logging work. It relates to the ability of global finance today to liquefy even the 
most immobile material good, such as real estate, so that it may circulate as a profit-making 
financial instrument in the global capital market, in addition to the profit-making potential of 
the material good itself. 
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undertaking functions historically performed by States. These include 
the expansion of older systems into new economic sectors (for example, 
the emergence of arbitration in complex commercial disputes), as well as 
the development of new, highly specialized forms of private authority 
oriented toward specific economic sectors (such as new rules governing 
operations of multinational construction and engineering firms).  

One outcome of this trend is the emergence of a strategic field of op-
erations that represents a partial disembedding of specific bordering 
operations from the broader institutional world of the State geared to 
national agendas. It is a fairly rarefied field of cross-border transactions 
aimed at addressing the new conditions produced and demanded by eco-
nomic globalization. The transactions are strategic, cut across borders, 
and generally entail specific interactions among private actors, and, at 
times, government agencies or officials. They do not involve the State as 
such, as would international treaties; rather, these transactions advance 
the operations and aims of private actors, in this case, mostly firms and 
markets aiming to globalize their operations. These transactions cut 
across borders in that they concern standards and regulations imposed on 
firms and markets operating globally; in so doing, these transactions 
push toward convergence among state laws that are aimed at creating the 
requisite conditions for globalization. 

There are two distinct features about this field of transactions that 
lead me to posit that we can conceive of it as a disembedded space that is 
in the process of being structured. The first is that while operating in fa-
miliar settings—the state and interstate system in the case of government 
officials and agencies, and the supranational system and the private sec-
tor in the case of non-state economic actors—the practices of these 
agents are constituting a distinct field that assembles bits of territory, 
authority, and rights into new types of specialized and, often, highly par-
ticularized structures. The field of practices getting constituted cannot be 
confined to the institutional world of the interstate system.  

The second feature is the proliferation of rules that begin to assem-
ble into new systems of law. Here, we enter a whole new domain of 
private authorities that are fragmented, specialized, increasingly formal-
ized, but not located in national law per se. This proliferation of 
specialized, mostly private or supranational systems of law is significant 
in that it signals the destabilizing of conventional understandings of na-
tional borders.  

Two extreme instances of these dynamics are captured in the exam-
ples of emerging global law systems and interactive digital domains, 
such as electronic financial markets. Global law systems are not centered 
in state law, that is to say, they are to be distinguished from both national 
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and international law. And global digital interactive domains are mostly 
informal, hence outside the existing treaty system; they are often basi-
cally ensconced in subnational localities that are part of cross-border 
networks. The formation of these two distinct systems entails a multipli-
cation of bordered spaces. Yet, the national notion of borders as 
delimiting two sovereign territorial States is not quite in play. Instead, 
the bordering operates at either a transnational, supranational, or subna-
tional scale. Further, although these networks may cross national 
borders, they are not necessarily part of the new open-border regimes 
that are state-centered, such as those of the global trading system or legal 
immigration. Insofar as these are global bordered domains, they entail a 
novel instance of the notion of borders.  

1. Toward Global Law Systems 

One, perhaps extreme, example that illustrates how current processes 
may disembed national borders from their national encasements is the 
recent formation of global law systems.51 Over the last two decades, we 
have seen a multiplication of cross-border systems of rule that evince 
variable autonomy from national law. At one end are systems clearly 
centered in what is emerging as a transnational public domain, and at the 
other, systems that are completely autonomous and largely private.  

Some scholars see in this development an emergent “global law,” 
which we might conceive of as a type of law disembedded from national 
law systems. At the heart of this notion of a single global law lies a sys-
tem, first, that is not centered in national law and, second, that goes 
beyond the project of harmonizing different national laws into a coherent 
system. In actuality, there has been rapid growth over the last decades of 
such autonomous, highly differentiated systems of rules, some connected 
to the supranational system but not centered in national law, while others 
privatized and autonomous.52 

There is disagreement, however, about the existence of a true global 
law. While some scholars have long argued that there is no such entity,53 

                                                                                                                      
 51. For a fuller development of this idea, see Sassen, Territory, supra note 2, at 264–
68. 
 52. The work of Gunther Teubner is among the most radical efforts to differentiate 
among national, international, and global law. See, e.g., Gunther Teubner, Societal Constitu-
tionalism: Alternatives to State-Centered Constitutional Theory?, in Transnational 
Governance and Constitutionalism 3 (Christian Joerges et al. eds., 2004). In contrast, 
Dezalay and Garth have a more pragmatic understanding. See, e.g., Yves Dezalay & Bry-
ant Garth, Dealing in Virtue: International Commercial Arbitration and the 
Construction of a Transnational Legal Order (1996). 
 53. See, e.g., Martin Shapiro, The Globalization of Law, 1 Ind. J. Global Legal 
Stud. 37, 63 (1993). Shapiro finds that law and the political structures that produce and sus-
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their analysis recognizes increasing internationalism in the law, suggest-
ing that they might accommodate its presence if they were writing 
today.54 Whatever the approach, these scholars prefer to conceive of glo-
bal law as a site in which multiple, competing national systems interact. 
For instance, Yves Dezalay and Bryant Garth note that the “interna-
tional” is itself constituted largely out of a competition among national 
approaches.55 Thus, the international emerges as a site for regulatory 
competition among essentially national approaches on any number of 
issues, including environmental protection, constitutionalism, and human 

                                                                                                                      
tain it are far more national and far less international than are trade and politics as such. He 
argues that it is not certain that law itself is universal—that is, that human relations anywhere 
in the world are governed by even differing rules of law. Id. Further, he notes that there is not a 
strong international law regime maintained by a single global lawmaker and enforcer or 
through nation-state consensus. He also posits that if there were, it would create international 
rather than global law. Globalization of law, he argues, refers to a very limited, specialized set 
of legal phenomena, which will almost always refer to North America and Europe, only some-
times to Japan and to some other Asian countries. Id. at 37–38; see also Paul Schiff Berman, 
The Globalization of Jurisdiction, 151 U. Pa. L. Rev. 311, 314–17, 319 (2002). Berman’s 
article begins by surveying the myriad ways that increasing globalization of communication, 
travel, and trade, and in particular the rise of the Internet, have forced judges and legal schol-
ars to “adapt” traditional legal jurisdictional rules to the new economic and social 
environment. Though these issues arise in a variety of doctrinal areas and may involve a wide 
range of different legal and policy concerns, they all touch on the idea of legal jurisdiction, 
that is, the circumstances under which a juridical body can assert authority to adjudicate or 
apply its legal norms to a dispute. And, in each of these cases, the question is complicated by 
the fact that jurisdiction may be asserted in one physical location over activities or parties 
located in a different physical location. Rather, jurisdiction is the locus for debates about 
community definition, sovereignty, and legitimacy. In addition, the idea of legal jurisdiction 
both reflects and reinforces social conceptions of space, distance, and identity.  
 54. See Shapiro, supra note 53, at 39 (“For whatever reasons, it is now possible to ar-
gue that American business law has become a kind of global jus commune incorporated 
explicitly or implicitly into transnational contracts and beginning to be incorporated into the 
case law and even the statutes of many other nations.”) Shapiro notes that there have been a 
few particular common developments and many particular parallel developments in law across 
the world. For example, as a concomitant of the globalization of markets and the organization 
of transnational corporations, there has been a move toward a relatively uniform global con-
tract and commercial law. This can be seen as a private lawmaking system through which two 
or more parties create a set of rules to govern their future relations. Such a system of private 
lawmaking could exist transnationally even in the absence of a transnational court. For how 
some of these issues play out in a very different domain, see Lars-Erik Cederman & Peter A. 
Kraus, Transnational Communication and the European Demos, in Digital Formations 283–
311 (Robert Latham & Saskia Sassen eds., 2005); see also Jodi Dean et al., Reformatting 
Politics: Information Technology and Global Civil Society (2006). 
 55. For further elaboration, see generally Dezalay & Garth, supra note 52, who 
develop the proposition that the “international” is itself constituted largely from a competition 
among national approaches. Much of the scholarship on global governance comes from this 
type of perspective. For a detailed examination of technical issues in international arbitration 
that illuminates some of this harmonizing of differences, see, e.g., Thomas E. Carbonneau, 
Arbitral Law-Making, 25 Mich. J. Int’l L. 1183 (2004). 
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rights.56 For other scholars, there is indeed an emerging global law, cen-
tered in the development of autonomous, partial regimes.57 The Project 
on International Courts and Tribunals (PICT)58 has identified approxi-
mately 125 international institutions through which independent 
authorities reach final legal decisions.59 These operate through courts, 
quasi-courts, arbitral bodies, and other dispute resolution fora,60 as well 
as in the public and private domains.61 Further, the number of private sys-
tems has grown sharply in the last decade, as the vast literature of 
globalization has shown.62 

The formation of these novel global regimes is not necessarily prem-
ised on the integration, harmonization, or convergence of national legal 
orders. Rather, these regimes also produce novel types of borderings, 
notably through the juridification of the regime; this, then, often entails 
an insertion of a distinctly bordered space into a national territory 
marked by its own specific bordering—the conventional border. In this 
sense, these new regimes are distinct from, for example, the international 
economic laws arising out of the WTO’s Agreement on Trade-Related 

                                                                                                                      
 56. These are issues that have been around for a relatively long time. See David Charny, 
Competition Among Jurisdictions in Formulating Corporate Law Rules: An American Per-
spective on the “Race to the Bottom” in the European Communities, 32 Harv. Int’l L.J. 423 
(1991); Joel P. Trachtman, International Regulatory Competition, Externalization, and Juris-
diction, 34 Harv. Int’l L.J. 47 (1993). There are two other categories that may partly overlap 
with internationalization as Americanization, but which are important to distinguish analyti-
cally. One is traditional multilateralism and the other is what John Gerald Ruggie has called 
“multiperspectival state identities,” which incorporate whatever the critical range of perspec-
tives present in a given international domain. John Gerard Ruggie, Constructing the 
World Polity 26–27 (1998); see also Paul Schiff Berman, supra note 53, at 441. 
 57. See Teubner, supra, note 52. 
 58. The Project on International Courts and Tribunals (PICT) was founded in 1997 by 
the Center on International Cooperation (CIC), New York University, and the Foundation for 
International Environmental Law and Development. From 2002 onward, PICT has been a 
common project of the Centre for International Courts and Tribunals, University College Lon-
don. See Project on International Courts and Tribunals, http://www.pict-pcti.org (last visited 
June 20, 2009) [hereinafter PICT]. 
 59. Id. 
 60. To name a few, they include the International Criminal Court, the International 
Maritime Court, regional human rights tribunals, various reparations tribunals, hybrid interna-
tional-national tribunals, trade and investment judicial bodies, convention- and treaty-derived 
institutions such as the European Free Trade Association Court, and other regional courts, 
such as the European Court of Justice and the Benelux Court of Justice. Id.; see also Dinah 
Shelton, Remedies in International Human Rights Law (1999) (on human rights); 
Laura A. Dickinson, The Promise of Hybrid Courts, 97 Am. J. Int’l L. 295 (2003) (on hybrid 
courts). 
 61. See, e.g., Roger P. Alford, The American Influence on International Arbitration, 19 
Ohio St. J. on Disp. Resol. 69 (2003) (arguing that insofar as international arbitration tran-
scends national borders and has an American influence, its practitioners—inevitably shaped 
by their own experiences in arbitrating—also increasingly incorporate American notions into 
the process); Carbonneau, supra note 55. 
 62. See sources cited supra notes 13–15. 
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Aspects of International Property Rights (TRIPS), which require Mem-
ber States to institute specific regulations within their national legal 
systems. As Gunther Teubner recognizes, there is a multiplication of sec-
toral regimes that overlay national legal systems.63 The outcome is a 
foundational transformation of the criteria for differentiating law. At is-
sue is not the law of nations, nor the distinction between private and 
public, but rather the recognition of multiple specialized and segmented 
processes of juridification, which today are largely private. Teubner ex-
plains: “Societal fragmentation impacts upon law in a manner such that 
the political regulation of differentiated societal spheres requires the par-
celling out of issue-specific policy-arenas, which, for their part, juridify 
themselves.”64 From this perspective, global law is segmented into trans-
national legal regimes, which define the “external reach of their 
jurisdiction along issue-specific rather than territorial lines, and which 
claim a global validity for themselves.”65  

To take a concrete example, a type of private authority that illustrates 
some, though by no means all, of these issues can be seen in the 
so-called lex constructionis, or, the combination of rules and standard 
contracts governing cross-border construction projects.66 This example 
combines (a) the notion of an autonomous global system of rules inter-
nal to an economic sector with (b) the fact that a few large firms have 
disproportionate control over a sector, which thereby facilitates the 
making of such private systems of rules.  

The construction sector is dominated by a small number of well-
organized private associations, including the International Federation of 
Consulting Engineers, the International European Construction Federa-
tion, the British Institution of Civil Engineers, the Engineering 
Advancement Association of Japan, and the American Institute of Archi-
tects.67 In addition, the World Bank, the United Nations Commission on 
International Trade Law (UNCITRAL), the International Institute for the 
Unification of Private Law (UNIDROIT), and certain international law 
firms also contribute to developing legal norms for how the sector is 

                                                                                                                      
 63. Teubner, supra note 52. 
 64. Andreas Fischer-Lescano & Gunther Teubner, Regime-Collisions: The Vain Search 
for Legal Unity in the Fragmentation of Global Law, 25 Mich. J. Int’l L. 999, 1009 (2004) 
(translated by Michelle Everson). 
 65. Id. For instance, in the case of the Internet Corporation for Assigned Names and 
Numbers (ICANN), we can see one of these specialized transnational regimes. See Dirk 
Lehmkuhl, The Resolution of Domain Names vs. Trademark Conflicts: A Case Study on  
Regulation Beyond the Nation-State, and Related Problems, 23 Zeitschrift für Rechts-
soziologie 61 (2002) (F.R.G.). 
 66. Oren Perez, Using Private-Public Linkages to Regulate Environmental Conflicts: 
The Case of International Construction Contracts, 29 J. L. & Soc’y 77, 84–85 (2002). 
 67. Id. at 86. 
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meant to function.68 Although the construction associations largely oper-
ate within an autonomous system of rules and exercise broad power, they 
cannot escape all outside constraints. For example, they increasingly 
need to engage in environmental protection. How these associations 
handle this issue under lex constructionis is emblematic of what other 
such autonomously governed sectors do: they apply a strategy that pri-
marily aims to externalize responsibility for regulating environmental 
issues arising out of large-scale construction projects to the host State. 
This externalization to the “extra-contractual” realm of the law of the 
host-State, using “compliance” provisions, is today part of a standard 
construction contract. 

These and other such transnational institutions and regimes do signal 
a shift in authority from the public to the private when it comes to gov-
erning the global economy. They also contain a shift in the capacity for 
norm-making, and, in that regard, raise questions about changes in the 
relation between state sovereignty and the governance of global 
economic processes. International commercial arbitration is basically a 
private justice system, credit-rating agencies are private gate-keeping 
systems, and the lex constructionis is a self-regulatory regime in a major 
economic sector dominated by a limited number of large firms. Along 
with other such institutions, these have emerged as important governance 
mechanisms whose authority is not centered in the State. Each is a bor-
dered system—a key conditionality for its effectiveness and validity. But 
the bordering capability is not part of national state borders.  

Conclusion 

In this Essay, I have sought to expand the analytic terrain for under-
standing and representing what we have come to call globalization, and 
its effects on national territories and their traditional borders. To do this, 
I have posited a distinction between traditional national (territorial) bor-
ders and the more abstract notion of borderings and bordering 
capabilities. My thesis is that the opening of traditional national borders 
may, in fact, strengthen a range of transversal bordering capabilities—
transversal in the sense that these capabilities cut across traditional bor-
ders and enter and exist deep inside national institutional spaces. Further, 
I have argued that such transversal borderings can coexist, and indeed be 
enabled by sector deregulation. At the limit, this thesis posits that the 
existence of such borderings is a function of the opening of traditional 

                                                                                                                      
 68. Id. at 86–87. 
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borders, albeit to variable degrees and depending on the characteristics 
of the relevant domain.  

These transversal borderings demarcate domains that are simultane-
ously global and national. They are not new to our nation-States and 
interstate system. Nevertheless, their valence has changed because of 
their sharp proliferation since the 1980s. These transversal, bordered 
domains can range from highly formalized to informal, and can encom-
pass enormously diverse fields, from the financial to political, academic, 
and religious. Finally, their existence can be legal or outside the law, as 
might be the case in illegal trading in arms and drugs, both of which can 
be seen as bordered domains in that they need secrecy. I describe these 
transversally bordered domains as assemblages to illustrate the idea that 
that they incorporate and endogenize elements from a variety of fields 
that have historically been distinct, and they do so contingently or in 
phases of a trajectory of development. 

The evolution of sectors as diverse as finance and fisheries over the 
last twenty years captures some of these features of transversal border-
ings. But, we also see similar trends in the evolution of far less 
formalized terrains, such as in activist networks comprised of actors pur-
suing a variety of causes or in global art circuits.  

In all of these examples, we can detect global transversal borderings 
that enter the national in a variety of ways. I see, in this engagement, a 
range of often specialized processes that begin to denationalize what has 
historically been constructed as national. In this regard, denationalization 
often is the subnational constitution of the global, repeated in country 
after country and each with its own particularities. At this time, dena-
tionalization is not only partial and frequently illegible, but also diverse 
in its level of formalization, its institutional depth, and its global span. It 
can coexist with traditional geographic borders demarcating a national 
territory, but it will tend to depend on them being open borders. And, it 
can coexist with national States, even though not quite as national as be-
fore the current phase of globalization. From this, I conclude that a likely 
future for the State is as a denationalized actor, operating within a world 
in which its territory will continue to have geographic demarcation but 
also will be marked by transversal borderings. 
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